
 

 

News and Alerts Second Quarter 2016 

Medicare Advantage Plans Increasing Recovery Efforts 

 

Over the last several years, a growing number of federal courts have held that Medicare Advantage 

Plans may seek recovery from defendants/insurers under the Medicare Secondary Payer Act and col-

lect double damages if their liens are not resolved. 

  

Recently, we have seen an increase in the number of Advantage Plans seeking recovery of claims.  The 

nation’s largest Medicare Advantage plan insurer, United Healthcare, recently has substantially in-

creased their recovery efforts through Optum, a United Health Group company that handles lien re-

covery for Medicare Advantage and Medicare Part D prescription drug plans, as well as other health 

plans.  Optum has informed us that, under a new process they have implemented, once they receive 

notice of a claim they will actively search their records to identify any Medicare Advantage plans, any 

Medicare Part D plans, and any other health plans in which the claimant has been enrolled since the 

date of injury for which Optum may assert a lien.  If any expenses have been paid that Optum claims 

are subject to reimbursement, Optum will assert such claims against the parties. 

  

If you have any questions about Medicare Advantage or Medicare Part D liens, please do not hesitate 

to let us know.  We are currently handling the lien negotiation and resolution process for numerous 

defendants and insurers facing claims asserted by Medicare Advantage and Medicare Part D plans.  If 

you have any questions about whether a claimant may be enrolled in a plan, we can assist with con-

firming that information.  We always seek to aggressively reduce any liens to try to achieve the best 

result possible for our clients. 
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State Court Orders 
Double  Damages in 
Medicare Advantage 
Recovery 

A disturbing decision was issued in 

February by a Michigan state court 

in Hull v. Home Depot (Case No. 15-

148344-CZ, Oakland County Circuit 

Court) involving the Medicare Sec-

ondary Payer Act private cause of 

action.  The claimant had initially 

filed a workers’ compensation claim 

in September 2011, which was de-

nied by Home Depot.  A hearing was 

held before the Michigan Workers’ 

Compensation Board of Magistrates 

and on May 5, 2015, the Magistrate 

issued an Order and Opinion finding 

that the claim was compensable and 

that Home Depot was responsible 

for paying related medical expens-

es.  A copy of the Order and Opinion 

was mailed to the parties on June 1, 

2015.  Home Depot filed an appeal 

on June 26, 2015. 

  

Since the claimant was a Medicare 

beneficiary and the claim had been 

denied, the claimant’s medical ex-

penses had been paid by Medicare 

and the claimant’s Medicare Ad-

vantage Plan.  It is not apparent 

from the facts presented in the case 

that Medicare and/or the Advantage 

Plan had asserted a demand for re-

imbursement.  However, on August 

3, 2015, the claimant filed a private 

cause of action in the Oakland 

County Circuit Court seeking double 

damages for medical expenses paid 

by Medicare and the Medicare Ad-

vantage Plan.  On August 13, 2015, 

Home Depot sent a letter to the Ap-

pellate Commission withdrawing 

their appeal.  On August 28, 2015, 

the Commission issued an order 

granting the withdrawal, and Home 

Depot received the order on Sep-

tember 3, 2015.  On September 10, 

2015 Home Depot issued payment 

to Medicare for $6,813.83 and to the 

Medicare Advantage Plan for 

$35,419.33. 

  

The Oakland County Circuit Court 

denied Home Depot's motion for 

summary disposition and granted 

the claimant's counter-motion for 

summary disposition, ordering 

Home Depot to pay $42,233.16 (the 

amount previously paid to Medicare 

and the Advantage Plan), since the 

private cause of action provides for 

double damages.  The judge wrote 

in the opinion: "Here, Home Depot 

refused to pay for Plaintiff's medical 

expenses for nearly five years, forc-

ing Medicare to pay them.  Only af-

ter the instant action was filed did 

Home Depot finally pay the amounts 

owed and argue 'no harm; no 

foul.'  This course of conduct is not 

permitted in light of the clear intent 

and purpose of the MSP." 

There are a number of problems 

with this decision. For one, courts 

have held in other cases that federal 

courts have exclusive jurisdiction 

over claims arising under the Medi-

care Act. Further, Home Depot was 

appealing the Magistrate’s Order 

and Opinion finding compensability 

at the time the private cause of ac-

tion was filed. Additionally, it is not 

apparent that a demand was issued 

by Medicare or by the Medicare Ad-

vantage Plan. If such a demand had 

been issued, Home Depot would 

have the right to appeal it and go 

through an administrative appeals 

process to challenge the demand. 

"As the Supreme Court has recog-

nized, Congress has insisted that 

matters arising under the Medicare 

Act be presented in the first instance 

to the agency." Wilson v. U.S., 405 

F.3d 1002, 1016 (Fed. Cir. Ct. App. 

2005) (citing Shalala v. Ill. Council on 

Long Term Care, Inc., 529 U.S. 1, 20 

(2000); Heckler v. Ringer, 466 U.S. 

602, 627 (1984)). The decision from 

the Oakland County Circuit Court, 

however, fails to recognize that an 

administrative process exists for de-

termining the amount of conditional 

payment claims owed by a primary 

payer, which is not a state court 

matter. The decision also does not 

appropriately recognize that em-

ployers may deny workers’ compen-

sation claims, which in some cases 

are later determined to be compen-

sable. In cases when a claim is de-

nied, in accordance with federal reg-

ulations it is appropriate for Medi-

care to issue a conditional payment 

claim, which is subject to reimburse-

ment later if and when primary pay-

ment responsibility is demonstrated. 

Hopefully this decision is appealed 

and overturned. 

 



 

 

NEW: CMS Considers Re-
view Process for MSAs in          
Liability Cases 

On June 9th, CMS issued an alert indicating 

that they are in fact considering the review 

of Medicare Set-asides in both liability and 

no-fault cases. By considering implementa-

tion of a review process, CMS appears to 

be confirming the need to protect Medi-

care’s interests and address future medicals 

in liability settlements. Proposals and town 

halls meetings to discuss the implementa-

tion of such a review program are expected 

later this year. We will continue to monitor 

this situation closely and keep you informed 

regarding any updates as soon as they be-

come available.  

The CMS Alert stated- 

“The Centers for Medicare and Medicaid 

Services (CMS) is considering expanding its 

voluntary Medicare Set-Aside Arrange-

ments (MSA) amount review process to in-

clude the review of proposed liability insur-

ance (including self-insurance) and no-fault 

insurance MSA amounts. CMS plans to 

work closely with the stakeholder commu-

nity to identify how best to implement this 

potential expansion. CMS will provide fu-

ture announcements of the proposal and 

expects to schedule town hall  meetings 

later this year. “ 

Additional updates can be found at  

www.CMS.gov  
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CMS Final Rule: Conditional Pay-
ments 

On May 17, 2016, CMS published a final rule in the Federal Register 

specifying procedures for parties to obtain a final conditional pay-

ment amount from the Medicare Secondary Payer web portal and to 

permit authorized users to view unmasked conditional payment 

claim information on the web portal through a multi-factor authenti-

cation process.  The development of these features was required by 

the SMART Act and had previously been addressed in an interim fi-

nal rule with comment period issued by CMS in September 

2013.  CMS first implemented the multi-factor authentication pro-

cess in July 2015 and the process for obtaining a final conditional 

payment amount in December 2015.  The final rule did not substan-

tively change either process.  

Nebraska Rule 47 Update 

Rule 47 of Nebraska’s Rules of Procedure of the Nebraska Workers’ 

Compensation Court discusses the requirements for lump sum set-

tlements in workers’ compensation cases.  Beginning in 2010, Rule 

47 was revised to require that a statement addressing whether the 

claimant is a Medicare beneficiary or has a reasonable expectation 

of becoming eligible for Medicare within thirty (30) months be in-

cluded in or submitted with the application for an order approving a 

lump sum settlement.  If the claimant does have a thirty (30)-month 

reasonable expectation of Medicare entitlement, the date of the 

claimant’s expected Medicare eligibility should be provided.  If the 

claimant is a current Medicare beneficiary, the application must indi-

cate whether conditional payment claim research has been conduct-

ed and should provide that the employer will reimburse Medicare.   
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CIGA Responsible for Reimbursing       
Medicare Conditional Payment Claims 

 

In CIGA v. Burwell, 2016 U.S. Dist. LEXIS 34163 (March 16, 2016), the California 

Insurance Guaranty Association (CIGA) filed a declaratory and injunctive relief 

action asserting that it was not required to reimburse the United States for 

Medicare benefits paid to individuals whose losses may also be covered by 

CIGA. The United States filed a motion to dismiss CIGA’s claim, which the Court 

granted.  

  

CIGA was created as a fund from which insureds could obtain financial and 

legal assistance, should their insurers become insolvent. As a result, CIGA is 

currently paying several workers’ compensation policies issued by now insol-

vent insurers. After determining that those policies met the definition of a 

“primary plan”, as defined by 42 U.S.C. § 1395y, the United States demanded 

that CIGA repay conditional payment claims asserted for benefits paid to the 

workers covered under the policies now handled by CIGA. Once CIGA refused, 

the United States initiated collection actions, which led to CIGA filing the pre-

sent action requesting a judicial declaration that they are not responsible for 

reimbursement of the benefits paid by Medicare. CIGA first argued that the 

United States did not file timely proofs of claim under the California Guarantee 

Act. CIGA then argued that the Guarantee Act prohibits the United States from 

asserting claims against CIGA as either an assignee or subrogee of the insured 

(or insurer). 

 

The United States responded by arguing that claims made by the United States 

could never be defeated by a state-imposed time limit, to which CIGA re-

sponded, relying on the McCarran-Ferguson Act, that the California Guarantee 

Act is a state law regulating the business of insurance, therefore superseding 

any general federal law allowing claims to be filed outside the Guarantee Act’s 

filing deadline. The United States responded by arguing that “McCarran-

Ferguson does not apply because (1) the Guarantee Act’s claims filing statute 

does not regulate the ‘business of insurance,’ and (2) that the Medicare Sec-

ondary Payer statute is at any rate a federal statute that specifically regulates 

the business of insurance.” 

 

In the end, the Court held that the “McCarran-Ferguson Act does not subject 

the United States to California’s claims filing deadline because the Act was nev-

er intended to waive the federal government’s sovereign immunity.” The Court 

also found CIGA’s argument that the United States could not assert subrogat-

ed claims to be moot, agreeing that the United States has a direct right of re-

covery, which is not impeded by the Guarantee Act. As a result, CIGA’s claims 

against the United States were dismissed “to the extent that they were based 

on the United States’ failure to file timely proofs of claim under California’s 

Guarantee Act.” 



 

 

CMS Final Rule on Obtaining Conditional Payment Amount 

 

On May 17, 2016, CMS published a final rule in the Federal Register specifying procedures for parties 

to obtain a final conditional payment amount from the Medicare Secondary Payer web portal and to 

permit authorized users to view unmasked conditional payment claim information on the web portal 

through a mulit-factor authentication process.  The development of these features was required by the 

SMART Act and had previously been addressed in an interim final rule with comment period issued by 

CMS in September 2013.  CMS first implemented the multi-factor authentication process in July 2015 

and the process for obtaining a final conditional payment amount in December 2015.  The final rule 

did not substantively change either process.  
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US District Court:  
Requirement of 
Demonstrated       
Responsibility  

Previously, we reported on the trend 

of recent decisions holding that a 

contractual relationship alone is in-

sufficient to demonstrate primary 

payer responsibility sufficient to pro-

ceed under the Medicare Secondary 

Payer Act (MSPA). See MSPA Claims 

1, LLC v. Liberty Mut. Ins., No. 1:15-cv-

21417-UU, 2015 U.S. Dist. LEXIS 

99188 (S.D. Fla. July 22, 2015); see 

also Glover v. Liggett Group, Inc., 459 

F.3d 1304 (11th Cir. 2006). As predict-

ed, courts continue addressing the 

requirement to establish a demon-

strated responsibility for payment 

before such an action under the 

MSPA is allowed to proceed.  

 

In Hope v. Fair Acres Geriatric Ctr., 

2016 U.S. Dist. LEXIS 42078 (E.D. Pa. 

Mar. 29, 2016), the Court discussed 

the relationship between the time 

when a defendant’s payment respon-

sibility must be demonstrated and 

the time when a plaintiff’s claim un-

der the MSPA is allowed to proceed. 

In this case, after being admitted to 

Fair Acres Geriatric Center, a county-

owned nursing home, Plaintiff, a 90 

year-old woman, experienced infec-

tion, gangrene, dehydration, and a 

lower extremity sacral wound that 

resulted in a partial leg amputation. 

Plaintiff filed a complaint against Fair 

Acres asserting, among other claims, 

a violation of the Medicare Second-

ary Payer Act as to medical expenses 

incurred and paid for by Medicare. 

Defendant, Fair Acres, filed a motion 

to dismiss.  

  

Considering Defendant’s motion to 

dismiss, the Court quickly found that 

Plaintiff’s only allegation concerning 

Fair Acres’ “primary plan” status, that  

 

“Defendant and/or its insurer are pri-

mary plans under the Act,” is a con-

clusion of law. Because Plaintiff’s le-

gal conclusion is not entitled to a 

presumption of truth, the Court 

found that Plaintiff failed to state a 

claim under the MSPA.  

Despite the finding that Plaintiff 

failed to state a claim under the 

MSPA, the Court went on to consider 

whether or not Plaintiff demonstrat-

ed Fair Acres’ responsibility to pay for 

any services rendered according to 

42 U.S.C. § 1395y(b)(2)(B)(ii). Specifi-

cally, the statute provides, in relevant 

part 

that:                                                     

         “a primary plan, and an enti-

ty that receives payment from a 

primary plan, shall reimburse the 

appropriate Trust Fund for any 

payment made by the Secretary 

under this subchapter with respect 

to an item or service if it is demon-

strated that such primary plan has 

or had a responsibility to make 

payment with respect to such item 

or service. A primary plan’s re-

sponsibility for such payment may 

be demonstrated by a judgment, a 

payment conditioned upon the re-

cipient’s compromise, waiver, or 

release (whether or not there is a 

determination or admission of lia-

bility) of payment for items or ser-

vices included in a claim against 

the primary plan or the primary 

plan’s insured, or by other 

means.”  42 U.S.C. § 1395y(b)(2)(B)

(ii) (emphasis added).   

 

  

Defendant Fair Acres argued that “a 

claim under the MSPA simply does 

not lie against a defendant whose 

liability to pay medical costs has yet 

to be determined.” Plaintiff, on the 

other hand, asserts that this action 

would demonstrate Fair Acres’ pay-

ment responsibility. 

  

The issue before the Court, the inter-

play between the time when a de-

fendant’s responsibility must be 

demonstrated and the time when a 

plaintiff can bring a MSPA claim, had 

not yet been addressed by the Third 

Circuit. As such, the Court looked to 

decisions in the Eleventh and Sixth 

Circuits, both of which held that re-

sponsibility must be demonstrated as 

a condition precedent to bringing an 

MSPA claim.  Glover v. Liggett Grp., 

Inc., 459 F.3d 1304, 1309 (11th Cir. 

2006); Bio-Med. Applications of Tenn., 

Inc. v. Cent. States Se. & Sw. Areas 

Health & Welfare Fund, 656 F.3d 277, 

293 (6th Cir. 2011). The Court noted 

that there had not been a determina-

tion that Fair Acres was primarily re-

sponsible for Plaintiff’s Medicare 

payments. Therefore, the Court 

found, it cannot be said that Fair 

Acres has failed to provide appropri-

ate reimbursement. Because Plaintiff 

failed to satisfy the condition prece-

dent to bringing her MSPA claim, the 

Court dismissed Plaintiff’s MSPA 

claim and granted leave to amend. 

 

We expect to see more cases address 

the demonstrated responsibility re-

quirement that must be satisfied be-

fore an action can proceed under the 

MSPA. As always, we will keep you 

updated on the latest developments 

on this issue, as well as all decisions 

related to the Medicare Secondary 

Payer Act.  
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Congratulations to  
Meggie Rogers Krombach  

married April 2016 

 
 
 
 
 
 
 
 
 
 
 

 
 

 

On a Personal Note.. 

It has been a busy few months for us 

around here! Please join us in congratulat-

ing everyone on their happy news! 

We also extend a big congratulations to the 

other expectant parents in our office: 

Caylan Holland 

Matt Dorius 

Victoria Brakhage  

Required statement from the AL State Bar:  No representation is made that the quality of legal services to be performed is greater than the quality of legal services provided by other lawyers.  Any recov-

eries and testimonials are not an indication of future results. Every case is different, and regardless of what friends, family, or other individuals may say about what a case is worth, each case must be 

evaluated on its own facts and circumstances as they apply to the law. The valuation of a case depends on the facts, the injuries, the jurisdiction, the venue, the witnesses, the parties, and the testimony, 

among other factors.  


