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U.S. District Court Upholds Dismissal of Claim Brought Under the   
Private Cause of Action Provision of the MSP 

 

In the present case, Claims v. Co. V., No. 16-20338-CIV-LENARD/GOODMAN, 2017 U.S. Dist. Ct. LEXIS 

43755, the Plaintiff (MSPA Claims 1, LLC) alleges that the Defendant (Covington Specialty Insurance Com-

pany) violated the Medicare Secondary Payer Act (MSP) by failing to reimburse payments made by a ben-

eficiary’s Medicare Advantage Plan (MAP) provider for medical expenses incurred related to an accident 

for which Defendant was the primary payer. The Defendant insurer provided a no-fault insurance policy to 

the beneficiary. The Plaintiff argued that the MAP had validly assigned its right of reimbursement under 

the MSP to La Ley who in turn assigned it to the Plaintiff. 

  

The Court had previously granted the Defendant’s Motion to Dismiss the Plaintiff’s claim for lack of 

standing on factual grounds as the case was invalidly assigned to the Plaintiff. The MAP had repudiated 

its agreement with La Ley prior to the assignment of the claim to Plaintiff and, thus, the Plaintiff lacked 

standing at the time it filed its complaint. The Plaintiff subsequently filed the present Motion for Leave 

to Amend and Motion for Rehearing and/or Reconsideration of the Court’s September 30, 2016 Order 

Granting Defendant’s Motion to Dismiss and Closing Case.   

 

In support of its motions, the Plaintiff specifically pointed to the recent Eleventh Circuit decision inMSP 

Recovery, LLC v. Allstate Ins. Co., 2016 U.S. App. Lexis 15984, arguing that the controlling law had 

changed. However, the Court points out that the Eleventh Circuit decision was rendered before it issued its 

prior Order dismissing the claim. Additionally, the Court pointed out that the Eleventh Circuit case did not 

involve a repudiation of the agreement between the MAP and assignee and thus, a different question is 

before the Court in this particular case.  After considering a number of other procedural arguments made 

by the Plaintiff, the Court reviewed the history of the case and the relevant law and denied the Plaintiff’s 

motions on procedural grounds.                          
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U.S. District Court Upholds Conditional Payment Claim Demand 
Amount 
 
Parties often wait to finalize settlement until initial information concerning conditional payment 

claims is received. While this is certainly a worthwhile and often advisable thing to do, the present 

case, Shapiro v. Sec’y of HHS, No. 15-22151-Civ-COOKE/TORRES, 2017 U.S. Dist. Ct. LEXIS 42278, is a 

reminder that relying too heavily on the initial conditional payment information can become prob-

lematic. The Plaintiff, Barbara Shapiro, was seriously injured in an accident involving a UPS 

truck.  UPS denied liability and during the course of the litigation, Medicare paid for the Plaintiff’s ac-

cident-related treatment. An initial conditional payment letter was obtained showing claims of ap-

proximately $17,000.00.  

 

The Plaintiff was able to reach a settlement with UPS. Prior to settlement, Plaintiff’s counsel called 

Medicare and confirmed that the lien amount remained approximately $17,000.00.  The settlement 

was finalized and Medicare’s demand letter was later issued showing over $40,000.00 in claims and 

requesting reimbursement of over $23,000.00 once the procurement cost reduction was ap-

plied.   The Plaintiff appealed the demand amount; however, Medicare disagreed with the appeal 

and the demand amount was upheld.  Plaintiff continued the appeal process requesting a reconsid-

eration review, then a hearing before an Administrative Law Judge (ALJ), and an appeal to the Medi-

care Appeals Council (MAC). The reviewers all reached the same finding against Plaintiff, noting that 

the conditional payment amount cannot be final until a settlement is reached and Medicare’s letters 

concerning conditional payments contain a disclaimer specifically noting the same. 

 

In reaching a decision, the District Court first looked to the Medicare Secondary Payer Act (MSP) 

itself. The Court noted that there is no dispute as to the relatedness of the charges or the fact that 

Plaintiff received a settlement related to the injuries she sustained in the accident As a result, Medi-

care is entitled to recover the full principal amount of the payments owed under the MSP absent a 

basis for waiver.  After finding no basis for waiver, the Court granted Defendant’s motion for sum-

mary judgment and closed the case. 



 

    

New Developments In The Case 
of CIGA v. Burwell 

In January 2017, we posted an article concerning a re-

cent case, Cali. Ins. Guar. Ass’n v. Burwell, No. 2:15-cv-

01113-ODW (FFMx), 2017 U.S. Dist. Ct. LEXIS 1681. As 

you may recall, the Defendant (CMS) paid medical 

benefits on the behalf of three individuals who were 

also covered under workers’ compensations policies 

administered by the Plaintiff (California Insurance 

Guaranty Association (CIGA)). CMS sought reimburse-

ment from CIGA for the payments issued and CIGA 

argued that the demands for repayment were over-

inclusive. Reviewing relevant regulations and the use 

of the terms “item and service” in the Medicare Sec-

ondary Payer Act (MSP), the Court found that just be-

cause various medical treatments are lumped together 

in one charge does not mean that they are one “item 

or service”. Rather, one provider charge can contain a 

number of items and services for which a carrier may 

only have partial primary payment responsibility.  The 

Court did not rule on the appropriate relief for CIGA in 

that decision.  

In the present decision, Cali. Ins. Guar. Ass’n v. Price, 

No. 2:15-cv-01113-ODW (FFMx), 2017 U.S. Dist. Ct. 

LEXIS 67589, the Court considered the proper relief for 

CIGA. CIGA requested (1) an order vacating and set-

ting aside CMS’ demands, (2) a judicial declaration 

that CMS’ three demands to CIGA were unlawful as 

well as CMS' current billing practice and (3) a perma-

nent injunction prohibiting CMS from sending future 

reimbursement demands to CIGA based on the unlaw-

ful billing practice. The Defendant contended that the 

Court should not award any of the requested relief, 

arguing in large part that it is unnecessary since CMS  

                   

has already withdrawn the demands at issue. The 

Court disagreed with Defendant’s argument and is-

sued an order vacating and setting aside the three re-

imbursement demands.  

The Court also agreed to issue a judicial declaration 

that “One ‘item or service,’ as used in the Medicare 

Secondary Payer statute…does not as a matter of law 

equate to any medical items, devices, supplies, or ser-

vices that appear…in a single line-item charge on a 

payment summary form.” The Court’s decision to issue 

this declaration was based in part on CIGA’s presenta-

tion of evidence that CMS continued to send condi-

tional payment demands in other cases requiring the 

reimbursement of an entire charge even though it 

contained unrelated diagnosis codes. The Court re-

fused to make any further ruling, however, noting that 

the parties failed to provide enough evidence con-

cerning the types of treatment which would be con-

tained in each charge. 

  

Finally, the Court considered CIGA’s request for a per-

manent injunction. In considering the law controlling 

the matter, the Court notes that the harm caused to 

CIGA by not issuing the injunction is not irreparable, 

the hardship that issuing an injunction would cause 

would be much greater for CMS than for CIGA, and 

there is a not a stronger public interest in granting or 

not granting the injunction. The Court ruled that the 

equitable factors do not favor the issuance of an in-

junction.  

 

This matter has been set for a bench trial in Septem-

ber to consider the remaining relief requested by CIGA 

once the factual record is more fully developed. We 

will continue to keep you apprised of any new         

developments. 
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Want more of the latest Medicare Compliance updates? Follow us online:  

www.carrallisonmsa.com 

www.twitter.com/carrallisonmsa 
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CMS Releases New 
Re-Review Options 
for WCMSAs 

On July 10, 2017, CMS issued an updat-

ed Workers’ Compensation Medicare 

Set-aside Portal (WCMSAP) User Guide 

which includes an expanded re-review 

process. The re-review process now 

allows for an Amended Review of cases 

where projected care has changed so 

much that a previously approved MSA 

amount will change by at least 10% or 

$10,000 (whichever is greater).  The 

new proposed MSA amount can be 

greater or less than the previously ap-

proved MSA amount as long as the 

difference is at least 10% or $10,000.  

This new Amended Review option is 

limited.  It is only available in cases 

originally submitted between 1 and 4 

years from the current date. It requires 

that new medical and/or prescription 

drug details be included and support-

ing documentation be provided. Addi-

tionally, a change from brand name to   

generic drugs can not be the sole rea-

son for the re-review request; there 

must be an additional change (such as 

changes in dosage or frequency, addi-

tional drugs, or drugs discontinued) to 

qualify for a re-review request.  Im-

portantly, only one Amended Review is 

available per case, even if the Amended 

Review is denied.  

This is a welcome and positive change 

that we have been anxiously await-

ing. With the opportunity to obtain a 

reduced MSA due to changes in treat-

ment,  clients may be able to settle  

cases that could not previously settle 

because the MSA was too high. 

Intent to Refer Letters 

The Commercial Repayment Center (CRC) has been issuing an 

increasing number of Conditional Payment Notices and de-

mands for reimbursement against insurance carriers and self-

insured entities with ongoing responsibility for medicals.  The 

CRC is not supposed to seek collection of claims while an ap-

peal is pending.  However, the CRC has been issuing letters 

while appeals are pending stating that the claims will be re-

ferred to the Department of Treasury for collection. 

  

Unfortunately, the CRC has stated that notices of intent to re-

fer claims to the Department of Treasury will automatically be 

issued regardless of whether an appeal is pending.  However, 

the CRC has confirmed that claims will not be referred to the 

Department of Treasury until after any pending appeal is pro-

cessed and only if the appeal is denied.  In a November 17, 

2016, teleconference, the CRC stated the following: 
  

   The CRC received questions regarding the overlap of the 

  re- determination process with the  Intent to Refer debt  

  to Treasury or ITR process and the referral to Treasury  

  process.  ITRs must be issued within 120 days of the date 

  of the Demand letter regardless if there is an open post- 

  demand  redetermination for the case. The CRC issues  

  the ITR letter as a reminder that if the debt is not paid or 

  post-demand re-determination is not found to be favor 

  able the case will be referred to Treasury as of 180 after  

  the Demand letter date.  The CRC may issue an Intent to 

  Refer letter while a redetermination request is still open, 

  but the CRC will not refer case to Treasury until all corre-

  spondence is reviewed and processed. Please be assured 

  that we will work all correspondence for a case before  
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Required statement from the AL State Bar:  No representation is made that the quality of legal services to be performed is greater than the quali-

ty of legal services provided by other lawyers.  Any recoveries and testimonials are not an indication of future results. Every case is different, and 

regardless of what friends, family, or other individuals may say about what a case is worth, each case must be evaluated on its own facts and 

circumstances as they apply to the law. The valuation of a case depends on the facts, the injuries, the jurisdiction, the venue, the witnesses, the 

parties, and the testimony, among other factors.  

On A Personal Note… 

Please join us in congratulating our 

office family on their happy news! 

 
 

 

 

Congratulations to  
Melisa Zwilling for being  

named one of Birmingham’s 
Top Women Lawyers of 2017 

by B-Metro Magazine! 

Congratulations to Cynthia   
Upton on the birth of her    

daughter, Millie, in May 2017. 


